
BEFORE

THE PUBLIC SERUICE CONNISSION OF

SOUTH CAROLINA

DOCKET NOS. 91-682-W/S 6 92-243-W/S — ORDER NO. 92-698'

SEPTENBEH 2, 1992

IN RE: DOCKET. NO. 91-682-W/'S
Application of Realtec, Inc. for Approval
of a New Schedule of Water and Sewer Rates
and Charges.

DOCKET NO. 92-243-W/S
Appliration of Keowee Key Utilities, Inc.
for Approval of the Transfer of the Water
and Sewer Facilities, Territory, and
Certificates of Keowee Key Subdivi. sion
from Realter. , Inrorporated.

)

)

)

) ORDER DENYING
) HATE INCREASE
) AND ORDER
) DENYING TRANSFER
)

)

)

)

INTRODUCTION

This matter comes before the Public Service Commission of

South Carolina (the Commission) by way of an Applicat. ion fi. led on

March 5, 1992, by Realtec, Inc. (Healtec oz the Applicant) and an

Applicati. on filed on Apri. l 21, 1992, by Keowee Key Utilities, Inc.

(KKUI). Realter. 's Application sought an increase in rates and

rharges for water and sewer servi. ce provided to its customers in

its service area in Oconee County, South Carolina. KKUI filed an

Appliration with the Commission requesting approval of the transfer

of the water and sewer facilities, territory and certificates of

Realtec to KKUI. By Or'der No. 92-423, dated June 1, 1992, and

issued in the instant Docket, the Commission combined the two
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Dockets "for hearing purposes and for all other related matters. "

Pursuant to the inst. ructions of the Commission's Executive

Director, Notices of Fili. ng and Heari. ng were timely published in a

newspaper of general circulation in the affected area and copies

were mailed to all customers affected by the requests.

Steven W. Hamm, the Consumer Advocate for the State of South

Carolina (the Consumer Advocate), Nr. Frank L. Kennard (Kennard),

and Keowee Property Owners Associ. ation (Keowee POA) filed Petitions

to Intervene and were made parti. es of record in these matter. s.
On July 10, 1992, a ni ght hearing for members of the general

public was held by the Commissi. on at the Oconee County Courthouse.

The hear'ing resumed in the Commission's Hearing Room on July 16,

1992, the Honorable Rudolph Nitchell, presiding. Pursuant to S.C.

Code Ann. $58-3-95 (Supp. 1991), a panel of three Commissioners was

designated to hear and rule on the rate case matter. The panel

consisted of Chairman Nitchell and Commissioners Arthur and Butler.

A panel was not required for the transfer. Docket. . Realtec

presented its direct case without counsel; Nitchell N. Willoughby,

Esquire, and B. Craig Collins, Esquire, represented KKUI; Carl F.

NcIntosh, Esqui. re, represented the Consumer Advocate; Nr.

Frank L. Kennard appeared pro se; N. John Bowen, Jr. , Esquire,

represented the Keowee POA; and Narsha A. War, d, General Counsel,

represent. ed the Commissi. on Staff.
Realtec presented the testimony of John C. Pulliam to present

testimony in support of the rate request. KKUI presented the

testimony of Carl Daniel, Vice President of Caroli. na Water Service,
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newspaper of general circulation in the affected area and copies

were mailed to all customers affected by the requests.
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represented the Keowee POA; and Marsha A. Ward, General Counsel,

represented the Commission Staff.
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testimony in support of the rate request. KKUI presented the

testimony of Carl Daniel, Vice President of Carolina Water Service,
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Inc. of North Carolina to present testimony in support of the

transfer. The Consumer Advocate presented the test. imony of

Philip E. Miller. , its consultant, to present testimony regarding

the rate request. Mr. Frank Kennard, a customer of the utility,
test. ifi. ed on his own behalf. The Keowee POA presented the

testimony of David B. Wehmeyer, a customer of the utility and who

made several recommendations concerning adjustments to the

Company's expenses relating to the rate request. The Commission

Staff presented the testimonies of Robert W. Burgess, Rate Analyst

for the Water. and Wastewater Department, and Norbert M. Thomas,

Public Utilities Accountant, t.o present test. imony regarding Staff's
audit and invest. .igation. Carl J. Wenz, Director of Regulatory

Accounting for Utilities, Inc. and its subsidiaries, including

KKUI, presented testimony on rebuttal relating to the rate .increase

and the transfer. Dockets.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based upon its thorough consider. ation of the evidence

presented by the par'ties before the Commission, the Applications

for the rate increase and the transfer and the applicable law, the

Commi. ssion makes the following findings of fact and conclusions of

law:

1. S.C. Code Ann. , 558-5-290 (1976), as amended, imbues this

Commission with the authority to change the rates of a "public

utility" whenever the Commission finds, after hearing, that such

rates are "unjust, unreasonable, non-compensatory, i.nadequate,
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discr'iminatory or preferential, or in any wise in violation of any

pr'ovi sion of law.

2. A public utility is defi. ned by S.C. Code Ann. ,

558-5-10(3) (1976), as amended, as including "every corporation and

person furnishing or supplying in any manner gas, heat (other than

by means of electricity), water, sewage collection, sewage

disposal, and street railway service, or any of t.hem to the public

or any portion thereof for compensat. ion). "

3. Section 58-5-290 also provides that when the Commission

determi, nes that a utility's rates are unlawful, the Commission

shall determine and fix by order the "just and reasonable" rates to

be thereafter charged by the public uti. lity.
4. Realt. ec, Inc. is a public util, ity under the provisions of

S.C. Code Ann. , 558-5-10(3) (1976), as amended.

5. Keowee Key Utilities, Inc. is a public utility under the

provisions of S.C. Code Ann. , $58-5-10(3) (1976), as amended, and

is providing service to the customers of Realtec pursuant to a

management agreement since Narch 6, 1992.

6. Realtec and Ut. ili. t.ies, Inc. (the parent company of Keowee

Key Utilities, Inc. ) entered into a water and sewer asset purchase

agreement dated November 26, 1991, and executed by the part. ies on

December 2, 1991.

7. The water and sewer asset, purchase agreement contemplated

the sale of the Lake Keowee Ut. ility System, including the water

supply and distribution system and the sewage collection and

treatment system, located in the Keowee Key development. , Oconee
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County, South Carolina, fr: om Realtec to Utili. ties, Inc. The

agreement contemplated that the cl.osing would take place within ten

(10) days upon execut. ion of the agr'cement.

8. The purchase price reflected .in the agr. cement consists of

an initial payment of $500, 000 to be paid at the closing. Within

five (5) days followi. ng the Commission order approving the

purchaser's acquisition of the facilit, ies, Utilities, Inc. was to

pay Realtec a final payment, in the amount of 9550, 000.

Additionally, the agreement contemplated that within five (5) days

following a final order regar. di. ng Realtec's rate request, and

provided that the new water and sewer usage rates approved by the

Commission "are at least 100: greater than the current rates, " the

purchaser agreed to pay Realtec a conti. ngent, payment of $450, 000.

The agreement also provided for: Utilities, Inc. to pay to Realtec

for a period of five (5) years from the date of closing $500 for

each new water usage customer and 9500 for each sewer usage

customer. This payment was called a "connection fee recapture

payment" in the agreement. The Commission is of the opinion that

these recapture payments basically were the tap fees author. ized by

the utility to be collected fr. om new customers connecting on to the

system. The agreement also provided that availability fees, in

which Realtec was ent. itled to as the developer of the area, were to

be transferred to the utility company. Availability fees are those

fees collected by the deve. loper (Realtec) pursuant to an agreement

with the property owners for undeveloped lots which had water and

sewer connections available to them. The amount. of availability
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be transferred to the utility company. Availability fees are those

fees collected by the developer (Realtec) pursuant to an agreement
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fees collected during the test year was approximately $129, 000.

9. The record reveals that the asset purchase agreement was

executed on December 2, 1991. According to the terms of the

agreement, the closi. ng was to take pl. ace ten (10) days thereafter.

On Narch 6, 1992, the utility property of Realtec was deeded to

Utilities, Inc. /KKUI. On April 21, 1992, KKUI filed its

applicat. ion for Commission approval of the t.ransfer.

10. The present rates and charges for Realtec, Inc. were

approved by the Commission by Order. No. 88-1, dated January 6,

1988, i. n Docket No. 86-391-W/S. The Company's present rates and

charges are as follows:

WATER

RESIDENTIAL AND COMNERCIAL

Usage up to 3, 000 gallons
All over 3, 000 gallons
Untreated Water (pumped from

Lake Keowee per 10, 000 gallons)
Tap Fee
System Impact Fee
New Customer Charge
Water Reconnect Fee

6.50/month
1.82/mg

1. .00
$1.00. 00
$200. 00

15.00
15.00

SEWER

RESIDENTIAL AND COMNERCIAL

Flat Rate — Residenti. al
Commercial -- Ninimum — 3, 000 gallons
Effluent over 3, 000 gall. ons

(Per single famijy equivalent)
Tap Fee
System Impact Fee

15.00/month
15.00/month

1.07/mg
$100.00
8600. 00
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11. The Company's proposed rates and charges are as follows:

WATER

Residential and Commercial
Base Charges: (Based on Neter Size)

5/8"
1 11

] 5 ll

2 tl

3 fl

4 ll

6 ll

8.00
20. 00
40. 00
64. 00

$120.00
9200. 00
$400. 00

All Gallonage $3.15 per 1,000
gallons

Tap Fee (Plus gr, oss up equal to the income
taxes owed on the tap fee) &500. 00 per SFE

New Customer Charge
Water Reconnect. ion Fee

15.00
9 15.00

SEWER

Residential

Flat Rate per month 31.00

Commercial

Flat Rate per month 31.00

Tap Fee (Plus gross up equal to the income
taxes owed on the tap fee) 9700.00 per SFE

12. The proposed increase in revenues is $362, 617 for both

water and sewer services, which amounts to an increase of 111.65':

in revenues.

13. Under the proposed increase, the typical residential

customer. would see a 145.29': increase in his water bill and a

106.67': increase in his sewer bill.
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ii. The Company's proposed rates and charges are as follows:

WATER

Residential and Commercial

Base Charges: (Based on Meter Size)

5/8" $ 8.00 per month
i" $ 20.00 " "
1.5" $ 40.00 " "
2" $ 64.00 " "

3" $120.00 " "

4" $200.00 " "
6" $400.00 " "

All Gallonage $3.15 per 1,000

gallons

Tap Fee (Plus gross up equal to the income

taxes ()wed on the tap fee) $500.00 per SFE

New Customer Charge

Water Reconnection Fee

$ 15.00

$ 15.00

SEWER

Residential

Flat Rate per month

Commercial

Flat Rate per month

Tap Fee (Plus gross up equal to the income

taxes owed on the tap fee)

$ 31.00

$ 31.00

$700.00 per SFE

12. The proposed increase in revenues is $362,617 for both

water and sewer services, which amounts to an increase of 11.1.65%

in revenues.

13. Under the proposed increase, the typical residential

customer would see a 145.29% increase in his water bill and a

106.67% increase in his sewer bill.
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14. Realtec proposed that the appropriate test year upon

which t.o consider its requested increase is a twelve-month period

ending December 31, 1.991. The Commi. ssion Staff conducted its
investigation and audit of the Company's books and records using

the same test year period.

15. According to the Commi. ssion Staff Report, the Company's

oper. ating margin after the Commi. ssi. on Staff's accounting and pro

forma adjustments is (57.01':). After the proposed increase, the

Company's operating margin would be 17.57%. According to the Staff

Report, if. the Commission approves the transfer, Realtec's

operating margin with Staff's accounti. ng and pro forma adjustments

before the i.ncrease would be {23.68':}. With approval of the

transfer, and with Staff's accounting and pro forma adjustments,

the effect of the proposed increase would cr'cate a 26. 77': operat. i. ng

mar'gin.

16. The Commission will separately consi. der the request for a

rate increase and the transfer docket. in this Order. The

Commission vill first consider the proposed rate i.ncrease since it
was fi.led on Narch 5, 1992 and will then consider the subsequent

transfer docket. filed April 21, 1.992:

A. The proposed rate i.ncrease filed on behalf of

Realtec should be denied. The Commission bases its decision on

several factors. Fi. rst, the Commission is concerned that the test
year period which reflected the revenues, expenses and investment

of Realtec, Inc. is inappropri. ate to use in setti. ng rates on a

prospective basis if in fact the utility is being managed by KKUI
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Commission will first consider the proposed rate increase since it

was filed on March 5, 1992 and will then consider the subsequent

transfer docket filed April 21, 1992:

A. The proposed rate increase filed on behalf of

Realtec should be denied. The Commission bases its decision on

several factors. First, the Commission is concerned that. the test

year period which reflected the revenues, expenses and investment

of Realtec, Inc. is inappropriate to use in setting rates on a

prospective basis if in fact the utility is being managed by KKUI
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and is proposed t.o be transferred tn KKUI. Presently, KKUI is

operat. ing the system pursuant. to a management agreement entered

into between the parties, but which was outsi, de of the test year

period. The Commission is of the opini. on and so finds that the

operating experience of Realtec has no relevance to the operation

of the system under another management. Therefore, the operati. ng

experience used to justi. fy the proposed rate increase is not a

reliable or appropriat, e basis for. considering the proposed r. ate

increase.

The Company did not adequately support. the requested increase

in rates and charges. For: example, the Company proposed to

restructure and change it. s tap fees. The Company did not provide

adequate support to demonstrate to the Commission the cost of

making a t.ap or whi, ch portion nf the tap fee would be associated

with any plant capacity. R. 103-502.11 and R. 103-702.14 addresses

the need for an adequate basis to support a change in tap fees.

. . .An application for approval of any rate change shall
not be considered unless the filing contains appropriate
exhi. bi. t.s setting forth all cost criteria justifying the
tap fee, setting forth the portion of the tap fee
related to installing the service line and the porti. on
related to plant capaci. ty.
R. 103-502.11 and R. 103-702.14.

The Commission can find no informati. on supplied by the Company

which adequately supports the request i. n tap fees. Therefore,

under the Commission's regulations per'tai. ning to sewer and water

utilities, the approval of any rate change shall not be consider'ed

absent adequate exhibi. ts setting forth the cost cri. teria justifying
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the tap fees. Because of the lack of justification for tap fees,

the Commission must deny the rate request.

Furthermore, the Commission is concerned that the customers of

Realtec were promised that their rates would not. increase as a

result of the pr:oposed t. r. ansfer. On April 3, 1992, KKUI prepared

and sent out a letter to its customers which stated in pertinent

[A]s a result of the pending transfer, there will be no
changes from the previously appr. oved tariff, and
therefore, your. rates and biili. ng cycle will remain the
same.

The testimony reveals that the April 3, 1992 letter was a form

letter which is regularly sent to all potential new customers.

However, Utilities, 1nc. employees sending out this "form" letter
did not know that the transfer was not routine. Indeed, it was to

go hand-in-hand with a proposed r. ate increase. The Commission is

concerned that the customers of Realtec have been promised that

there will be no incr. ease in their. rates and the Commission finds

that the customers should be given the benefit of the bargain.

The customers should not have to bear the burden of any

miscommunication between the selling ut. .i1i ty and the purchasing

utility. Therefore, for the above--stated reasons, the Commission

herein denies the rate request of Realtec, Inc. .in Docket. No.

91-682-W/S.

B. The Commi. ssion now turns to the transfer of the

Realtec system to KKUl. The Commission has reviewed the asset

purchase agreement and the facts surrounding the transfer with
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the tap fees. Because of the lack of justification for tap fees,

the Commission must deny the rate request.
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and sent out a letter to its customers which stated in pertinent
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[A]s a result of the pending transfer, there will be no

changes from the previously approved tariff, and

therefore, your rates and billing cycle will remain the

same.

The testimony reveals that the April 3, 1992 letter was a form
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However, Utilities, Inc. employees sending out this "form" letter

did not know that the transfer was not routine. Indeed, it was to
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there will be no increase in their rates and the Commission finds

that the customers should be given the benefit of the bargain.

The customers should not have to bear the burden of any

miscommunication between the selling utility and the purchasing

utility. Therefore, for the above-stated reasons, the Commission

herein denies the rate request of Realtec, Inc. in Docket No.

91-682-W/S.

B. The Commission now turns to the transfer of the

Realtec system to KKUI. The Commission has reviewed the asset

purchase agreement and the facts surrounding the transfer with
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great interest. R. 103-504 and R. 103-704 (S.C. Code Ann. , Vol. 26)

require Commission approval for the transfer of public utiliti. es

providing sewerage and water services. The regulations provide in

pertinent part that:

No existing public utili. ty providi. ng sewerage disposal
to the publi. c, or. any indi. vidual, corporation,
partnership, association, establishment or firm
undertaking the construction or acquisit. ion of a utility
shall hereafter sell, acquire, begin the construction or
operat. ion of any utility system, or any extension
thereof, without first. obtaining from the Commission a
certifi. cate that the sale or acquisition is in the
public int. crest, or that public convenience and
necessity require, or wi. .ll requi. re construction or
operation of any utility syst. em, or extension. . . .

R. 103-504

No existing public utility providing water to the
public, or any individual, corporation, partnership,
association, establishment or fi. rm undertaking the
construction or acquisition of a utility shall hereafter
sell, aequi. re, begin the construction or operation of
any utility system, or any extension ther'eof, without.
first, obtaining from the Commission a certi. ficate that
the sale or acquisi. tion is in the publi. c interest, or
that public convenience and necessity require, or will
require const. ruction or operation of any utility system,
or extension. . . .
R. 103-704.

The Asset Purchase Agreement. gi. ves the Commission grave

concern. First, the Agreement contains a contingent payment that.

is of concern to the Commission. The contingent payment provides

that Ut, ilities, Inc. will pay an additional $450, 000 for the

Realtec system if the new water and sewer rates approved by the

Commission are at least 100'-. greater than the current rates. The

Commi. ssion finds thi, s provision inconsistent with the April 3, 1992
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is of concern to the Commission. The contingent payment provides

that Utilities, Inc. will pay an additional $450,000 for the
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letter and such a "success" factor involved in the combined rate

request on sale of a utility system is repugnant to the Commission.

Addi. t. ionally, the Agreement. seems to alter payments that may

be appropriately collect. ed by the developer and a utility and

changes the ent, ity the funds fl. ow to. Specifically, availability

fees collected by the developer are, pursuant. to the Agreement,

turned over to the uti. li. ty and tap fees col. lected by the utility
are given to the developer. The Commission is concerned about

these provisions, but will deal with them in another proceedi. ng, if
necessary.

It also appears from the agreement that the sale was

consummated and the closing held months pri. or to permission being

sought from the Commission to transfer the utility system. The

record reveals that the property was deeded fr. om Realtec to

Utilities, Inc. in early Narch, 1992, and the Applicat. ion for the

transfer was not filed with the Commission unti. l April 21, 1992.

While the Commission is aware that the asset purchase agreement

contemplated final approval by the Commission, it appears that,

everything associated with the transfer had been completed and all
that was left for the Commission to do was "rubber stamp" the

transfer. The Commission's Regulations do not provide for ex post

facto approval. The Commission is of the opinion that the

Regulations require Commission approva. l before the transfer i. s

accomplished. In the Commiss. ion's interpretation, that would mean

before the closing takes place and the deed transferred, t:he

Commission's appr'oval would be necessitated. By recording the deed
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and in effect. handing over the utility system to KKUI, Realtec and

KKUI violated the Commission's regulations. Because of the

violation of the Commission's regulations, the Commission herein

deni. es the pr. oposed tr. ansfer and wil. l requi. re that. KKUI or.

Utilities, Inc. deed the property back to Realtec, Inc. within

thirty (30) days of the date of this Order, and t.hat verificat. ion

of such should be fi, l. ed with the Commission withi. n ten (10) days

from the property being redeeded to Realtec, Inc. The Commissi. on's

findings relating to the denial of t.he transfer do not address the

fitness of KKUI or its ability to operate the system. Rather. , the1

violations of the Commission's Regulations are so egregious that

the Commi. ssion must deny the transfer request.

IT IS THEREFORE ORDERED:

1. That the proposed rate incr'ease filed on behalf of

Realtec, Inc. is unjust and unreasonable and should be denied.

Pur:suant to S.C. Code Ann. , 558-5-290 (1976), as amended, the

Commission finds and concludes that the present rates as granted to

Realtec in Order No. 88-1, issued in Docket, No. 86-391-W/S, are

just and reasonable and should be applied to the Company's

customers.

2. That. the proposed transfer of the utility system fr. om

Realtec, Inc. to Keowee Key Uti. lit. ies, Inc. is hereby denied and

the property deeded by Realtec to Uti:lities, Inc. or Keowee Key

Utilities, Inc. should be redeeded to Realtec, Inc.

1. The Commission does note that. KKUI did ensure that the
firehydrant problems complained of by the customers of Realtec
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and in effect handing over the utility system to KKUI, Realtec and

KKUI violated the Commission's regulations - Because of the

violation of the Commission's regulations, the Commission herein

denies the proposed transfer and will require that KKUI oK

Utilities, Inc. deed the property back to Realtec, Inc. within

thirty (30) days of the date of this Order, and that verification

of such should be filed with the Commission within ten (i0) days

from the property being redeeded to Realtec, Inc. The Commission's

findings relating to the denial of the transfer do not address the

fitness of KKUI oK its ability to operate the system. 1 Rather, the

violations of the Commission's Regulations are so egregious that

the Commission must deny the transfer request.

IT IS THEREFORE ORDERED:

i. That the proposed rate increase filed on behalf of

Realtec, Inc. is unjust and unreasonable and should be denied.

Pursuant to S.C. Code Ann., _58-5--290 (1976), as amended, the

Commission finds and concludes that the present rates as granted to

Realtec in Order No. 88-I, issued in Docket No. 86-391-W/S, are

just and reasonable and should be applied to the Company's

customers.

2. That the proposed transfer of the utility system from

Realtec, Inc. to Keowee Key Utilities, Inc. is hereby denied and

the property deeded by Realtec to Utilities, Inc. oK Keowee Key

Utilities, Inc. should be redeeded to Realtec, Inc.

i. The Commission does note that KKUI did ensure that the

firehydrant problems complained of by the customers of Realtec
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3. That Docket No. 90-519-W/S, which was a former rate

request never acted upon by Realtec's predecessor, Lake Keowee

Utility Company, should be and hereby is closed.

4. That. this Order shall. remain in full force and effect
unt. il further Order of the Commission.

BY ORDER OF THE CONNISSION:

Ch irman

ATTEST'

&~0:;-.". ~-'g Executive Director

{SEAL)

{Footnote 1 continued from previous page)
would be addressed.
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request never acted upon by Realtec's predecessor, Lake Keowee
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